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ESTATE

CROSS-BORDER CHALLENGES

PLANNING AND WILLS

Canadians are people on the
go, from those who came here
as immigrants with extended

families abroad to our highly mobile
workforce and snowbirds with vaca-
tion properties in warmer climes.
For estate-planning purposes, cross-
border living presents complications,
experts say, with beneficiaries, assets
and executors in different jurisdic-
tions – even the province next door
– leading to potential technical and
tax challenges.

“This issue touches everybody in a
cross-border situation,” says Dan Der-
hy, notary and legal counsel at Derhy
Trusts & Estates in Montreal, noting
that provisions of wills and trusts
can even be rendered meaningless
in multi-jurisdictional situations. “In
cross-border tax and estate planning,
it’s very important to drop our domes-
tic reflexes. Principles you may think
are obvious and clearly expressed
documents might not be applicable
in another jurisdiction.”

Getting proper advice from legal
and tax experts who understand
global estate issues, especially the rel-
evant rules in such jurisdictions, is criti-
cal to implement the right strategies,
he says. “You can avoid substantial
headaches, costs and delays to avoid
messy situations.”

He says that terms of a will or
trust that seem “crystal clear” in one
jurisdiction may not be recognized
or produce the desired effect in an-
other. For example, France imposes
a hereditary reserve on estates so that
individuals do not have the complete
power to will their estate in the man-
ner they want. Therefore children, at
whatever age or level of competency,
automatically get a portion of the
proceeds.

A person’s residence, where he or
she happens to live at the moment, is
key for tax purposes, Mr. Derhy says,
while domicile, a person’s permanent

home jurisdiction, is fundamental
for estate planning and settlement
purposes. He says clients are often
surprised to find out that estates
are taxed not only in the jurisdiction
where the deceased resided but also
where the control is, meaning where
the executor resides.

Grant Gilmour, an international
tax partner at Gilmour Group Char-
tered Professional Accountants, a
Vancouver-area firm that specializes
in cross-border tax issues for compa-
nies and individuals, says that “the
executor should be your next-door
neighbour, not someone in another
province or country.”

Many people realize there are global
estate complications only after a per-
son dies and the executor visits the
accountant. “Generally, you hope that
they have a will in the jurisdiction
where they currently live,” he says,

Strategies should take into account beneficiaries living abroad or assets located outside Canada

Seek expert advice
for global estate planning

and it’s best if the executor is there as
well, or has been given the flexibility to
appoint someone else to be executor.

“The biggest issue I see with global
families is that they don’t plan to be
global, and instead are reactive rather
than proactive in estate planning,” Mr.
Gilmour says. “They end up with a set
of circumstances that force them into
a tax corner.”

This is one of the most important
reasons for people to write a will
with expert advice and update it as
the family situation changes. “People
may write a will, but they never actu-
ally walk their brain around the issue
of ‘what would happen if?’” he says.
Indeed, he’s seen wills prepared by
lawyers who aren’t aware that the cli-
ent has cross-border assets and heirs.

“People put more thought into
buying a new car than into updating
their will,” he says, noting that espe-

Pied-à-terre in Paris? Be aware that the inheritance laws are different in France and need to be taken into
account for estate planning purposes. ISTOCKPHOTO.COM

cially when multiple jurisdictions are
involved, “rules change, life circum-
stances change and the relative value
of assets change.”

People with beneficiaries in dif-
ferent jurisdictions should consider
proactive strategies such as putting in
place trusts and directions outside of
the will or transferring assets before
they die, he suggests. “Bite the bullet
and hold a family meeting and ask
who wants what, and make sure that
it fits into the who-lives-where issue.”

Most of the time, strategies can
account for situations such as benefi-
ciaries living abroad or assets located
elsewhere, adds Mr. Derhy. “There
are often interesting solutions,” he
comments. “It’s critical to run the
numbers and look at the costs/ben-
efits of the different options. Once
you have all the information, you can
make a sound decision.”
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might not be applicable in
another jurisdiction.”
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Many of our most important
and cherished institutions
like hospitals, universities and

museums are made possible through
funding by generous and benevolent
donors.

The good news is that you don’t
have to be rich and famous to leave
a substantial gift. There are several
little known strategies using your
government pension benefits to

help the causes you care about while
preserving wealth for your family.

Every Canadian has three possible
beneficiaries to their estate: family,
charity and the tax department. We
can only pick two. Most people pre-
fer to minimize what the Canadian
Revenue Agency (CRA) gets.

The monthly Canada Plan Pension
(CPP) benefit, if not needed for retire-
ment income, can fund a permanent
life insurance policy and result in sub-
stantial windfalls for your favourite
causes and your family.

Take the example of a husband
and wife, both 65, who receive
monthly CPP benefits of about $1,100
each, totalling about $26,000 a year.
They live in Ontario and pay tax at
the highest marginal tax rate, 54
per cent.

They don’t need the CPP money.
It only gets taxed, re-invested and
then, yes, taxed again.

STRATEGY 1: Life insurance policy
owned personally – tax savings later
Use the CPP benefits to pay the pre-
miums on a joint-and-last-to-die life
insurance policy for $1.4-million. The
charity, as beneficiary, will receive
the insurance payout on the death
of the second spouse. Their estate
will receive a donation receipt for
$1.4-million and save the family about
$700,000 in taxes.

STRATEGY 2: Life insurance policy
owned by charity – tax savings now
As above, create a charitable gift of
$1.4-million using joint-and-last-to-die
life insurance, this time with the charity
as owner and beneficiary of the policy.

Use the CPP benefit to pay the
policy premiums and receive an annual
charitable donation receipt of $26,000,
mitigating the tax payable on the
pension benefit and replacing it with
a large gift.

STRATEGY 3: Donate RRSP/RRIF – by
will or beneficiary designation
RRSP/RRIF will be fully taxed as
income (at up to 54 per cent in
Ontario) on the second death. A
$1-million RRSP/RRIF will only be
worth approximately $460,000 to
their family, after taxes.

This strategy designates a char-
ity as beneficiary of the RRSP/RRIF,
which mitigates the RRSP/RRIF taxes.

To replace the $460,000 that
would have gone to the family, use
some of the CPP benefit to fund a
$500,000 life insurance policy to
fund the tax liability, or use the entire
CPP benefit to purchase a $1.4-mil-
lion joint-and-last-to-die insurance
policy, with the family/estate as the
beneficiary.

On the second death, the life insur-
ance policy pays out $1.4-million tax-
free to the family. This represents an
additional $940,000 for the family

OPINION

Strategies for charitable giving and tax saving
(compared to $460,000) plus a large
gift to charity.

Money allotted in a will may have
to go through probate, and there
could be additional costs, so don’t
do this alone. Seek advice from an
experienced tax and estate planning
professional.

Charitable giving, using your own
funds or government benefits, can
help the organizations you care
about while benefiting your own
family.

Aside from financial metrics, you
will demonstrate and teach by exam-
ple the importance of charitable giv-
ing. That’s real legacy planning for
your children and future generations.
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YOUR
LEGACY,
THEIR
FUTURE
Make your estate part of
a sound financial plan.

Contact a qualified financial
planner in your area:

FindYourPlanner.ca
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